Regulatory takings are like car accidents. They fascinate us. We cannot help slowing down to look. What a disaster, we say to ourselves. We are so glad it did not happen to us. But we wonder if we could be next. We think about who is at fault, who should pay for the damages, and how it all could have been avoided in the first place. And we question how the rules of the road could be improved so that such collisions in the future could be averted.
1
The concept of a regulatory taking was first recognized in the late 1800s. 2 In the century since, innumerable federal judges, professors, and other commentators have managed so to convolute that area of the law that it does, indeed, resemble a car wreck or an impenetrable jungle rather than a discrete legal principle. In fact, it has been written that "[t]hroughout constitutional jurisprudence, only the right of privacy can compete seriously with takings law for the doctrine-in-most-desperate-need-of-a-principle prize." 3 or temporary. 11 Similarly, in upholding the verdict, the Ninth Circuit Court of Appeals did not once refer to the city's action as a "temporary taking." 12 Rather, it found solely that a reasonable jury could have determined that the city's actions met the criteria for a permanent regulatory taking. 13 The Supreme Court, also without analyzing the nature of the takings claim, affirmed the decision. 14 In fact, in its opinion, the Court assumed that the taking was temporary and expressly declined "to define with precision the elements of a temporary regulatory takings claim." 15 However, Del Monte Dunes does not involve a typical temporary regulatory taking. While the taking was assumed to be temporary because compensation was sought for a finite period of time, there was no "abandoned" regulation. Rather, the compensatory period was limited by the developer's sale of the plot of land. Further, inherent in each court's analysis was the understanding that the landowner would never be able to develop the specified plot of land. 16 Because this scenario has elements of both a permanent and temporary taking, it presented an ideal opportunity for the Supreme Court to distinguish between the two explicitly. However, the Court chose not to take that opportunity, and thereby missed an excellent chance to provide guidance and clarification in this convoluted area of the law. Also, by allowing a landowner, rather than the city, to terminate the taking, the Court expanded the realm of compensable temporary takings without so much as a word of explanation for its decision to do so. Although this issue was not raised in the petition for certiorari, the Court should have used its opinion to refine its takings jurisprudence.
To explain the action that should have been taken by the Court, Part I of this Note will provide a brief outline of the Del Monte Dunes litigation. Part II will then examine the current state of regulatory takings jurisprudence, paying special attention to the futility exception to the final agency action requirement. Part III will follow by explaining that Del Monte Dunes did not involve a typical temporary 11 . See id. (reproducing the district court's jury instruction, which focused on whether the plaintiff was denied all economically viable use of the property without distinguishing temporary from permanent loss taking. This part will demonstrate how the judicial analyses and procedural posture of the case led to confusion between temporary and permanent takings law. Finally, Part IV will conclude that the Court need not have developed a new substantive analysis to dispel this confusion, but, rather, should have drawn more concrete boundaries between permanent and temporary takings. The Court could have explained that this situation was a new sort of temporary taking in which the landowner was permitted to remove the government's choice to rescind the offending regulation. Alternatively, the Court might have stated explicitly that the case did not involve a temporary taking at all, but a permanent taking for which the developer was allowed compensation only for a limited time. The second option is preferable because it would have allowed the Court to make use of its existing jurisprudence without expanding the realm of compensable temporary takings.
I. A BRIEF INTRODUCTION TO DEL MONTE DUNES
Monterey, California, was the focal point for the latest battle in the ongoing saga of takings jurisprudence. For twelve years prior to being heard in the Supreme Court, the city of Monterey was locked in litigation with developers over a 37.6-acre plot of ocean-front land known as the "Dunes." 17 The dispute began with a five-year disagreement over building permits that led to a lawsuit in the United States District Court for the Northern District of California. The case was heard twice by the Ninth Circuit Court of Appeals and decided finally by the Supreme Court in May 1999. 18 In that time, however, not one court addressed the distinction between temporary and permanent regulatory takings. To understand fully the opportunity presented to the Supreme Court to distinguish explicitly between these two types of regulatory takings, it is necessary to sort through some of the details of the litigation.
This procedural nightmare began in 1981 when Ponderosa Homes, then the owner of the Dunes, applied for a permit to build 344 residential units at that location. 19 Although the 344-unit proposal was within the density limits imposed by the existing zoning ordinance, the city planning commission denied the permit. 20 The city, however, indicated that a proposal for development of 264 units would be looked upon more favorably. 21 Ponderosa then submitted such a proposal, and it was promptly rejected. 22 Again following the city planner's advice, Ponderosa next submitted a plan for 224 units. 23 Once more, the city planning commission denied the building permit. 24 Ponderosa appealed that determination to the city council, which requested that the commission consider a proposal for 190 units. 25 While this proposal was under evaluation, Del Monte Dunes at Monterey ("Del Monte"), the plaintiffs in the litigation, purchased the Dunes from Ponderosa and pursued the application. 26 The change in ownership did not affect the developer's luck, however, as the city planning commission once again rejected the development proposal. 27 In September 1984, three years after the original development proposal, the city council overruled the planning commission and approved the plan for 190 residential units. 28 The approval was subject to Del Monte's fulfilling several conditions prior to developing, including access requirements, fencing and grading specifications, and the provision of moderate-income housing. 29 Further, Del Monte was required to obtain approval of a plan to conserve the habitat of the Smith's Blue Butterfly, an endangered species thought to inhabit the area. 30 Del Monte appealed this decision to the city council, which upheld the planning commission's determination. 32 Del Monte then filed suit in the District Court for the Northern District of California, claiming that the permit denial effected a regulatory taking, violated the Equal Protection and Due Process Clauses of the Fourteenth Amendment, and violated the common law principles of estoppel and unjust enrichment. 33 In support of these claims, the developer's attorney stated that "his clients were given a runaround by the city planing commission and the city council" and, specifically, that "'[e]very time they satisfied one condition [to win the permit], the city came up with a new one.'" 34 Despite Del Monte's assertions that the city would never allow it to build on the Dunes, the district court dismissed the claims as unripe because the city had not issued a final permit denial. 35 Del Monte appealed this determination to the Ninth Circuit as it related to the takings, due process, and equal protection claims.
The Ninth Circuit found the claims ripe for review because any further reapplication would have been futile. 36 The court went on to state that "[r]equiring appellants to persist with this protracted application process to meet the [finality] requirement would implicate the concerns about disjointed, repetitive, and unfair procedures" that the futility exception was designed to prevent. 37 Further, the court held that "the failure to seek a variance [did] not affect the ripeness of appellants' claim" because the "proposed development did not conflict with express terms in the city's zoning ordinances or its general land 32. See id. The city council denied the permit for six reasons: (1) necessary sand relocation would cause unmitigable environmental damage; (2) development would impact flora and fauna in ways that would not be adequately mitigated; (3) the plan did not provide adequate access to and from the property; (4) the development was likely to cause damage to the Smith's Blue Butterfly habitat; (5) the project did not conform with the General Plan because it did not protect important flora and fauna; and (6) no showing of overriding considerations was made such that the project should be allowed to proceed in light of the environmental damage it would cause. See id. at 1504-05.
33. See id. at 1500. 34. Savage, supra note 17, at 35. As one commentator put it: Building on the high ground was rejected because the homes could be seen from the highway . . . . Building near the ocean was rejected because the beach must be preserved for the public's use . . . . And the remaining acres -a sunken-bowl area in the center of the dunes -were said to be a home for the endangered, and elusive, Smith's Blue Butterfly. use plan." 38 In so holding, the court rejected the city's assertion that Del Monte's claim was not ripe because it had not submitted enough proposals to pinpoint the exact level of development that the city would allow. 39 The case was then remanded to the district court for trial. The trial judge disposed of Del Monte's substantive due process claim 40 and ordered the equal protection and takings claims tried to a jury. 41 Prior to trial, Del Monte sold the Dunes to the state of California for $4.5 million, which was $800,000 more than it had paid for the land seven years earlier. 42 Despite the sale, Del Monte continued with its claim, and the case went to trial in early 1994. 43 The jury, instructed separately on the takings and equal protection claims, returned a verdict in favor of Del Monte for $1.45 million. 44 This award was ostensibly for damages suffered between the 1986 denial of the final permit application and Del Monte's 1991 sale of the property. It also "resulted from the City's liability for both the takings and the equal protection claims." 45 The city promptly appealed to the Ninth Circuit, which affirmed the award. 46 The city's timely petition for certiorari was granted solely to resolve the regulatory takings issues. 47 The following questions were presented to the Court for review: In relevant part, the court found that a reasonable jury could have found a taking on either of the two grounds put to it. That is, the court determined that there was sufficient evidence such that a jury could have found a taking either because "the City's denial of Del Monte's application lacked a sufficient nexus with its stated objectives," or "because it denied Del Monte all economically viable use of its property." Id. at 1432. The court also determined that the trial court did not err by submitting the inverse condemnation claim, and specifically the issue of liability, to a jury. See id. at 1426-30. In addition, the court used the "rough proportionality" test and upheld the damage award as reasonable. (1) whether issues of liability were properly submitted to the jury . . .
Id
(2) whether the Court of Appeals impermissibly based its decision on a standard that allowed the jury to reweigh the reasonableness of the city's land-use decision, and (3) whether the Court of Appeals erred in assuming that the rough-proportionality standard . . . applied to this case . . . . 48 The Court found in favor of upholding the award on each of the first two issues and, on the third, found that the Dolan roughproportionality standard, while not properly extended beyond the context of exactions, was inapposite in this case. 49 In making these determinations, however, the Court expressly declined to provide an analytical framework for temporary regulatory takings. 50 In fact, the Court did not discuss any distinction between temporary and permanent regulatory takings analyses.
II. THE JUMBLED JURISPRUDENCE OF REGULATORY TAKINGS
Del Monte Dunes is only the latest chapter in the judiciary's continuing effort to explain takings law. Numerous judges and commentators have attempted to develop an analytic framework for takings jurisprudence. 51 None, however, has provided a satisfactory method for distinguishing temporary from permanent regulatory takings. By refusing to make explicit an analytic framework for temporary regulatory takings in Del Monte Dunes, the Supreme Court missed an opportunity to simplify this area of the law. To appreciate fully the niche into which the Del Monte Dunes litigation fits, one must first understand the fundamentals of permanent and temporary takings analysis. 48 . Del Monte Dunes III, 119 S. Ct. 1624, 1635 (1999). 49. See id. at 1635-37. Briefly, the rough-proportionality standard requires that, when a government agency compels a landowner to surrender a portion of his land in furtherance of a legitimate governmental objective, the required exaction must be proportional to the benefit achieved. See Dolan, 512 U.S. at 391 ("No precise mathematical calculation is required, but the city must make some sort of individualized determination that the required dedication is related both in nature and extent to the impact of the proposed development.").
50. See Del Monte Dunes III, 119 S. Ct. at 1644 (stating that "[t]he posture of the case does not present an appropriate occasion to define with precision the elements of a temporary regulatory takings claim"); see also id. at 1636 ("The city did not challenge below the applicability or continued viability of the general test for regulatory takings liability . . . . Given the posture of the case before us, we decline the suggestions of amici to revisit these precedents.").
51. See, e.g., Lucas v. South Carolina Coastal Council, 505 U.S. 1003 (1992); Rubenfeld, supra note 3; Stein, supra note 6.
A. Analyzing Physical and Regulatory Takings
At the most basic level, a taking can be either physical or regulatory and either permanent or temporary. 52 The law surrounding physical takings, both permanent and temporary, has been fairly well settled for some time. 53 The simplest physical taking occurs when a government exercises its power of eminent domain to occupy private property "in the name of some ostensible public good." 54 It is clear that such occupations require compensation. Thus, when the government takes property permanently-for example, to build a road-it must compensate the landowner by paying him fair market value. It also must compensate a landowner if the physical invasion is temporary. Thus, when the government occupies a home or place of business temporarily-for instance, during a time of war-it generally must pay fair rental value for that time. 55 An overt physical invasion, however, is only one type of compensable taking. Since the late 1800s, 56 courts have recognized that a government also might take private property indirectly by regulating it too stringently. However, the principles applicable to regulatory takings are much less clearly defined than those pertaining to physical occupations. These rules are complicated by the fact that state and local governments are unquestionably authorized to undertake some degree of land-use planning and regulation. 57 Thus, the simple issu-52. See, e.g., Lindfors, supra note 2, at 262 ("Cases interpreting the Fifth Amendment Takings Clause have generally distinguished between physical occupations authorized by the government and governmental regulations of property use."); see also Kimball Laundry Co. v. United States, 338 U.S. 1, 1-2 (1949) (recognizing that a landowner could be deprived of his property temporarily).
53. See Rubenfeld, supra note 3, at 1081 ("The most historically settled application of the Just Compensation Clause-indeed perhaps the only historically settled application-is the requirement that government must pay for property it seizes through an exercise of eminent domain." , that while property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking." 60 However, in the seventy-five years since Justice Holmes established this oftquoted standard, courts have struggled to determine just how far is "too far."
Despite the dearth of precise rules, a general framework has been developed in which to make this determination. Essentially, the court undertakes a two-tiered analysis when deciding whether a regulation effects a taking. It looks first to the character of the governmental action and, second, to the impact of that action on the landowner. Initially, then, a court "explores the legitimacy of the governmental action" and determines "whether the purpose of the regulatory action is a 'legitimate state interest' and . . . whether the means used to achieve the objective 'substantially advances' the intended purpose." 61 Although all sides in the Del Monte Dunes litigation agree that the city was advancing a legitimate state interest by restricting development and preserving natural habitat, there was significant disagreement about whether the permit denials substantially advanced that purpose. 62 tion that the owner's use of it shall not be injurious to the community.'" (quoting Mugler v. Kansas, 123 U.S. 623, 665 (1887)).
58. See Agins v. City of Tiburon, 447 U.S. 255, 260 (1980) (finding that a general zoning ordinance that allowed only one house per five-acre plot did not constitute a taking because it advanced a legitimate public interest); see also Hodel v. Virginia Surface Mining & Reclamation Ass'n, 452 U.S. 264, 294-95 (1981) (finding a takings claim to be fatally deficient because the claimant did not identify any particular land that was affected by the regulation but, rather, simply challenged it generally . . we assume that the City's stated interests of protecting the environment and health and safety of its citizens were legitimate."). While the debate about whether the method chosen by the city "substantially advances" this purpose was very much alive in the Supreme Court, the inquiry does not factor into the analysis undertaken in this Note. Rather, the "substantially ad-If the legitimacy prong is met, the court will then analyze the impact of the regulation on the property owner. Generally, it will do so by examining the character of the governmental action, the economic impact on the property owner, and any interference with the owner's investment-backed expectations. 63 If the impact is disproportionate to the state interest advanced, a taking will be found. However, in Lucas v. South Carolina Coastal Council, 64 the Supreme Court determined that there exist "two discrete categories of regulatory action [that are] compensable without case-specific inquiry." 65 First, any regulation that subjects a landowner to a "physical invasion" of his property is considered, per se, to constitute a taking. 66 Second, and more important for purposes of this Note, "per se" takings also encompass regulations that deny a landowner "all economically beneficial or productive use of land." 67 "If either of these per se situations has occurred, the court will decree a taking, and the inquiry will cease." 68 Thus, the Court in Del Monte Dunes was not required to balance the three factors because the landowners claimed that the permit denials effected a per se taking by denying them "all economically viable use" of the land. 69 vances" analysis informs the debate surrounding the applicability of the 
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B. Temporary Regulatory Takings
The framework for regulatory takings analysis described above was developed in reference to permanent takings. However, not all regulations are put in place permanently. Thus, "a regulatory 'taking' may be temporary, by virtue of the government's power to rescind or amend the regulation." 70 For many years, such temporary takings were not recognized as constitutional deprivations. Thus, a regulation that prevented economic use of property for a period of time and was then declared invalid or rescinded was not considered to effect a compensable taking. However, in First English Evangelical Lutheran Church v. County of Los Angeles, 71 the Supreme Court found explicitly that "[i]nvalidation of the ordinance . . . though converting the taking into a 'temporary' one, is not a sufficient remedy to meet the demands of the Just Compensation Clause." 72 Rather, "'temporary' takings which . . . deny a landowner all use of his property[] are not different in kind from permanent takings, for which the Constitution clearly requires compensation." 73 First English revolutionized takings jurisprudence by allowing monetary compensation in circumstances in which only injunctive relief or invalidation had been available previously. In so doing, it also contributed mightily to the growing confusion surrounding takings law. While courts have generally found that "temporary reversible 'takings' should be analyzed according to the same constitutional framework applied to permanent irreversible 'takings,'" 74 they have had to adapt the determinative framework described above to apply it to temporary takings. 75 In addition, courts have had to develop en-70. San Diego Gas & Elec. Co. v. City of San Diego, 450 U.S. 621, 657 (1981) (Brennan, J., dissenting). 71. 482 U.S. 304 (1987). 72. Id. at 319. In First English, the plaintiff church owned land on which it administered a campground. After a flood destroyed the campground buildings, Los Angeles County instituted a temporary regulation prohibiting reconstruction of buildings in a flood control area. The church filed suit complaining that the ordinance effected a taking. The Supreme Court found that if the ordinance effected a taking, simply invalidating it was an insufficient remedy and the church was entitled to monetary compensation for the period of time during which it was in effect. See id. at 307-08, 319. 73. Id. at 318; see also San Diego Gas & Electric, 450 U.S. at 657 (Brennan, J., dissenting) ("Nothing in the Just Compensation Clause suggests that 'takings' must be permanent and irrevocable.").
74. San Diego Gas & Electric, 450 U.S. at 657 (Brennan, J., dissenting). 75. The framework is complicated in the context of a reversible regulation because it becomes increasingly difficult to separate a temporary taking from a permissible land-use ordi-tirely new formulae for determining "just compensation." Compensating for a permanent taking involves the relatively simple task of determining the fair market value of the property at the time of the taking. 76 However, adding a temporal element to the calculation makes it significantly more difficult. 77 Finally, courts also must determine the beginning and end of a temporary taking. Unfortunately, however, while the Court has made it clear that the government must compensate a landowner for the period during which the taking is effective, 78 it "has offered little guidance as to when a temporary regulatory taking begins and ends." 79 This problem is particularly significant in the current context because ill-defined temporal boundaries may blur the distinction between permanent and temporary takings. In this case, for example, the plaintiffs could have claimed that the taking began at almost any point during the five years in which they were applying for a building permit. To make matters worse, this problem may affect the point at which the temporary takings claim becomes ripe for adjudication.
C. Ripeness and the Futility Exception
To prove that a regulatory takings claim is ripe for review, a plaintiff must show that "the government entity charged with implementing the regulations has reached a final decision regarding the application of the regulations to the property at issue." 80 The finality renance. Lucas was decided after First English and was intended, at least partly, to help stem the burgeoning confusion. The Court's success or failure in this endeavor is discussed at some length below. See infra notes 96-99 and accompanying text.
76. See Wheeler v. City of Pleasant Grove, 833 F.2d 267, 271 (11th Cir. 1987) (instructing that the "trial court should award 'market rate return computed over the period of the temporary taking on the difference between the property's fair market value without the regulatory restriction and its fair market value with the restriction'" (quoting Nemmers v. City of Dubuque, 764 F.2d 502, 505 (8th Cir. 1985))). quirement ensures justiciability by guaranteeing that the agency will not suddenly change its mind. It is also "necessary to allow the court to evaluate the 'economic impact' and the extent of the challenged regulation's interference with 'reasonable investment-backed expectations.'" 81 "The focus of the 'final decision' inquiry is on ascertaining the extent of the governmental restriction on land use." 82 Thus, in the development context, the finality requirement is generally met by a showing that the landowner had permit and variance requests denied and that there was "a final and authoritative determination of the type and intensity of development legally permitted on the subject property." 83 However, such a showing is not always required. Indeed, several circuits and the Supreme Court recognize a futility exception to the finality requirement. 84 Under this exception, "[a] landowner may avoid the final decision requirement if attempts to comply with that requirement would be futile." 85 "[T]he submission of a plan for development is futile if a sufficient number of prior applications have been rejected by the planning authority." 86 At least one of the applications submitted by the developer must be meaningful and not exceedingly grandiose. 87 While it may be difficult to determine "when, regulations to the property at issue' from 'the government entity charged with implementing the regulations,' and sought 'compensation through the procedures the State has provided for doing so.'" (quoting Williamson County Reg'l Planning Comm'n v. Hamilton Bank, 473 U.S. 172, 186, 194 (1985) )). This second requirement was not at issue in (1986) . There is some question about exactly what constitutes final action in these cases. Indeed, the "case law is muddled" as to how many appeals a landowner must take of a permit denial and to whom. Thomas E. Roberts, Ripeness and Forum Selection in Land-Use Litigation, in TAKINGS AFTER DOLAN AND LUCAS, supra note 1, at 46, 53; see also id. (noting that repeated denials by a building inspector do not constitute a final action when appeal to a board of adjustment is available and how often, reapplication is necessary," 88 it is clear that suspicions about the motives of local officials and the absence of a variance procedure are generally not sufficient to satisfy the standard for futility. 89 Rather, the landowner bears the burden of persuading the court that the steps necessary to reach a final determination would be utterly futile. 90 As discussed above, the Ninth Circuit upheld the district court's invocation of the futility exception in Del Monte Dunes. 91 This analysis was significant because it added to the confusion about whether the taking in this case was permanent or temporary by complicating the finality analysis.
III. A TEMPORARY TAKING LEADS TO PERMANENT CONFUSION
Because the developer was denied use of his land only for the time between the final permit denial and the sale of the property, the taking in Del Monte Dunes appears, on the surface, to be easily classified as temporary. In fact, the courts apparently looked no deeper in implicitly reaching that conclusion. At all stages prior to the Supreme Court, the parties and judges involved in the Del Monte Dunes litigation seemingly accepted that, if a taking occurred, it was temporary. However, the Ninth Circuit did not use the term "temporary taking" in either of its two opinions. Further, during oral argument before the Supreme Court, several Justices expressed concern about that assumption. Initially, Justice Breyer inquired, "[T]hat's what keeps bothering me. This is a temporary takings case, I take it, and everybody's arguing as if it's not, so I must be wrong, but why?" 92 He then asked the attorney for the United States, arguing as amicus curiae on behalf of the city, whether he was "saying this is not a temporary takings case." 93 To this question, the attorney could only reply that he did not believe that the property was valueless. Indeed, the attorney was moved to state that "[t]he Court has not really spelled out what 88. Roberts, supra note 83, at 54. 89. See id. at 54-57 (discussing the confusing distinction between "meaningful" and "grandiose" proposals in assessing the futility of reapplication the standards are" for determining whether a temporary taking has occurred. 94 This confusion over the type of taking that occurred in Del Monte Dunes arises from two sources. First, Del Monte Dunes does not present the typical temporary takings scenario because a sale of the property, rather than a revocation of the land-use restriction, terminated the period during which the taking was effective. Second, even though compensation was to be awarded for a temporary period of time, the lower courts did not distinguish between permanent and temporary takings analysis in determining whether a taking had occurred. The litigation began before the developer sold the property to the city, and the taking could fairly have been characterized as permanent at that time. Because there is no clearly defined test for a temporary regulatory taking, the jury was instructed using permanent takings standards. Further, the Ninth Circuit specifically found that the city would most likely never permit the land to be developed. 95 These factors indicate that the taking was permanent, even though compensation was sought for a limited time.
A. Termination by Sale
When the Supreme Court first recognized temporary regulatory takings, it defined the term to mean "those regulatory takings which are ultimately invalidated by the courts." 96 In fact, in First English, the Court determined that "abandonment [of a land-use restriction] by the government requires payment of compensation for the period of time during which regulations deny a landowner all use of his land." 97 Since that time, courts have consistently found takings to be temporary when they are terminated because regulations are invalidated or rescinded or the government exercises eminent domain. 98 not, however, recognized that a taking can be made temporary by sale of the property by the landowner. 99 This distinction might, at first glance, seem to be nothing more than semantic nonsense. However, it is not completely novel to regard the cause of termination as relevant to the takings inquiry. Indeed, it has been argued that governmental actions, when they are invalidated for being ultra vires, should not give rise to takings claims. 100 While that opinion is based upon a belief that the Takings Clause applies only to "otherwise proper" governmental actions, 101 the idea that the cause of the termination of the land-use restriction is relevant to determining the type of taking is applicable in Del Monte Dunes.
Moreover, the distinction does have important legal ramifications. Part of the rationale for recognizing temporary takings is that "[o]nce a court determines that a taking has occurred, the government retains the whole range of options already available -amendment of the regulation, withdrawal of the invalidated regulation, or exercise of eminent domain." 102 In other words, a "landowner has no right under the Just Compensation Clause to insist that a 'temporary' taking be deemed a permanent taking." 103 Thus, the taking is temporary because the government is allowed the flexibility to alter its circumstances. 104 That flexibility is removed when the landowner is allowed to alter the nature of the taking by selling the property. Further, by recognizing a temporary taking in which a regulation was neither invalidated nor rescinded, the Court has expanded the realm of compensable temporary takings without acknowledging that extension. 99 On the takings claim, the jury in Del Monte Dunes was instructed that "it should find for Del Monte if (1) all economically viable use of the property had been denied; or (2) the City's decision to reject Del Monte's development application did not substantially advance a legitimate public purpose." 105 Because the jury gave a general verdict, there is no way to know on which of these grounds the jury made its decision. Nevertheless, it is clear that these standards are the ones established to determine if a permanent taking occurred. 106 Use of those standards has found support among some members of the Court who have indicated "that temporary reversible 'takings' should be analyzed according to the same constitutional framework applied to permanent irreversible 'takings.'" 107 It is certainly reasonable to use the same test to determine, as an initial step, if the governmental action rises to the level of a compensable taking. However, the Supreme Court never has stated that proposition explicitly. While it seems clear that the differences between permanent and temporary takings are most important when calculating just compensation, the Court has provided no guidance on the issue.
Further confusion was created in Del Monte Dunes by the application of the futility exception. 108 Use of the futility exception required the developer to emphasize, and the court to scrutinize closely, each of the city's permit denials. This scrutiny created a record replete with references to the idea that the city was never going to allow residential development on the Dunes regardless of the development proposal. Thus, the reviewing court was left with the strong impression that, if the city effected a taking by not allowing development, it did so permanently. That is, the analysis of Del Monte's claim under the futility exception easily leads to the conclusion that any use or value of the property that was taken by the permit denials could not be returned because the city planning commission would not change its decision. Clearly, had Del Monte not sold the Dunes, the city could have changed its mind after trial and allowed development rather than exercise eminent domain. However, this idea was not discussed in the lower court opinions.
IV. CLARIFICATION, NOT SEPARATE ANALYSIS
Unfortunately, the Supreme Court was not required to resolve either of the issues discussed above. Rather, it simply accepted the lower courts' assumption that the taking was temporary and mentioned the issue only twice in its opinion. First, the Court found that "[t]he posture of the case [did] not present an appropriate occasion to define with precision the elements of a temporary regulatory takings claim . . . ." 109 Similarly, the Court stated that because "[t]he city did not challenge below the applicability or continued viability of the general test for regulatory takings liability . . . . [it would] decline the suggestions of amici to revisit these precedents." 110 In so doing, the Court omitted an important step in the analysis and bypassed the opportunity to eliminate confusion.
That is not to say, however, that the Court should have designed an entirely separate test for situations like the one in Del Monte Dunes. The Court experimented with such a tactic when it established the new category of per se takings in Lucas. Unfortunately, however, the procedural efficiencies intended by that opinion have not been fully realized. 111 Certainly, the decision has been hailed for simplifying certain categories of cases and for closing "the gap between physical and regulatory takings." 112 However, it has also been roundly criticized for its limited scope and for its further confusion of an already complicated area of the law. 113 In fact, Professor Jed Rubenfeld is of the opinion that in Lucas, while "purportedly establishing a new bright-line rule to resolve certain takings difficulties, the Court actually has added yet another tortuous knot to an already convoluted doctrine." 114 The perceived deficiencies of the On the other hand, the Court might have carved an explicit niche in the existing analytical framework. It could have done so by recognizing that the taking, when it occurred, was permanent. Thus, had the developer not sold the Dunes, it would have been entitled to fair compensation for a permanent taking. Making this fact explicit, in turn, would have allowed the Court to explain why an analysis based on permanent takings doctrine was appropriate. The Court could then have explained that the sale of the Dunes by Del Monte to the state of California did not change the taking itself from permanent to temporary. Rather, it simply limited the time for which Del Monte was entitled to compensation. That is, because Del Monte Dunes does not concern an ordinance that was in place temporarily, there was no temporary taking. Rather, the permit denials effected a permanent taking for which the landowner was allowed recompense only for a limited time. Such a distinction makes sense because the Court has never before allowed a landowner to determine when a taking "ends." There is, however, nothing to prevent the landowner from limiting his compensation for that taking by selling the property.
Thus, the Court should have stated initially that the taking, if one occurred, was permanent, because the city did not have the opportunity to reverse its decision. It could then have determined whether the deprivation required compensation according to the framework described in Part II for establishing a permanent taking. Once the taking was established, the Court could have explained that by selling the property the developer limited the time for which he was entitled to 115. Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1036 (1992) (Blackmun, J., dissenting). Justice Blackmun reasoned that the alleged taking was a protection of health, safety, and welfare, which, as such, did not warrant compensation under the protection of the Fifth Amendment. See id. (Blackmun, J., dissenting). compensation. 116 In this way, the Court would have made explicit its rationale for upholding the compensation award without drastically changing takings law. While such an explanation likely would not have affected the eventual outcome of the case, it might have alleviated significant confusion in future litigation.
CONCLUSION
Confusion of the sort found in Del Monte Dunes has led some analysts to complain that takings law is intractably convoluted. At least one commentator is of the opinion "that the current morass of Takings Clause jurisprudence demonstrates that the process for resolving cases has become more vital to society than seeking to perfect the substantive constitutional doctrines. Indeed, the notion that such doctrines can be perfected is a chimera no longer worth pursuing." 117 Suggestions to remedy the situation range from the passage of mandatory compensation laws 118 to shifting the focus of the inquiry to the use of the property taken rather than the impact on the landowner. 119 However, such sweeping changes to takings jurisprudence are not necessary. Rather, the Supreme Court is well equipped to develop a more explicit framework in which to resolve takings claims. Del Monte Dunes presented the Court with an opportunity to simplify future takings litigation by providing specific boundaries and particular rules to use when evaluating temporary takings. Unfortunately, by refusing to take that opportunity, the Court ensured that increasingly complex fact patterns will continue to complicate the landscape of takings jurisprudence. 116 . Alternatively, the situation could have been explained as a new sort of temporary taking-one in which the landowner is permitted to preclude the city's nullifying its land-use decision. However, as discussed supra Part III.B, such a change would have significantly expanded the scope of temporary takings for which First English required compensation. See supra notes 97-104 and accompanying text.
117. Bruce Burton, Regulatory Takings, Private Property Protection Acts, and the "Moragne Principle:" A Proposal for Judicial-Legislative Comity, 49 S.C. L. REV. 83, 88 (1997) . Professor Burton proposes the use of alternative dispute resolution combined with the problem-solving structures found in the Private Property Protection Act to relieve the uncertainty of litigation in takings proceedings. See id.
118. See id. 119. See Rubenfeld, supra note 3, at 1080-81 ("'[R]egulatory takings' occur . . . when their effect is . . . to put [private] property to a particular state use.").
